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DAILY BUSINESS REVIEW 
Court Reverses Permit for 
Midtown Miami Wal-Mart 
by Eleazar David Melendez 
emelendez@alm.com 

In a setback for the planned 
Midtown Miami Wal-Mart store, 
Miami-Dade Circuit Court has sent 
the contentious development back to 
the city for review. 
A 10-page opinion c[uashed a 

special permit issued by Miami's 
Planning and Zoning Department on 
Aug. 12, 2013, which foimd plans for 
the store at 3055 N. Miami Ave. com
plied with the zoning code. 
A group of business owners and 

activists who sued the city and Wal-
Mart claimed the city violated its own 
rules in issuing the permit. 
Sitting as an appellate panel. 

Judges Ellen Sue Venzer, Victoria 
Brennan and Maria Verde were un
swayed by most of the arguments 
offered by the Wal-Mart opponents. 
But they agreed the city's planning 
staff misapplied a section of the code 
on the number of commercial load
ing berths permitted on a project of 
this kind. 
The panel rejected contentions 

that the city erred by approving a 
special permit instead of forcing Wal-
Mart through a more rigorous zoning 
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Paul Savage, a Coral Gables attorney representing Wal-Mart opponents, said despite the 
court rejecting many of his arguments he was happy it ruled in his favor in the end. 

code variance process. The judges 
also waved away the argument that 
the city's planning director erred by 
approving a permit that a municipal 
urban design advisory board had 
voted against. The planning director 
was entitled to that action as long as 
he considered the board recommen
dation, the judges found. 
At the same time, the panel re-

Rothstein Investor Seeks 
Reversal of Arbitration Order 
by Adolfo Pesquera 
apesquera@alm.com 

Don Beverly, a victim of ex-law 
firm chairman Scott Rothstein's 
Ponzi scheme, asked an appellate 
court Tuesday to reverse a Pakn 
Beach circuit iudse's order comnel-

jected the city's argument that a re
quirement for "three berths total" 
could be interpreted as "three berths 
minimum." Wal-Mart proposed five 
berths. 
"That's why I nearly shouted in my 

last brief when I said, 'This court can 
detennine what total means,' " Paul 

SEE WAL-MART, PAGE A2 

Eleventh Circuit 
Declares End 
to Emergency 
by Alyson M, Palmer 
apalmer@alm.com 

With his court back to nearly full 
strength, the chief judge of the U.S. 
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WAL-MART 
Savage, a Coral Gables attorney repre
senting the opponents, said Monday. 
"The court knew what total means. 
And they had the authority to state that, 
which they did." 
He added, "It was a little bit of a page 

turner because they rejected many of 
our arguments but at the very end ruled 
in our favor" 
The decision quashed the city permit, 

which win require the world's largest re
tailer to submit new development plans. 
Attorneys at Lydecker Diaz in Miami, 

who represented Wal-Mart in court, did 
not respond to a request for comment by 
deadline. 
In a statement, a spokeswoman for 

Wal-Mart Stores Inc. said: "We are very 
pleased with today's decision, which af
firms nearly all of the arguments that 
Wal-Mart and the city, delivered to the 
court. We look forward to receiving an 
amended permit as soon as possible." . 

MORE RESISTANCE 
Wal-Mart has pushed with mixed suc

cess to move beyond suburban locations 
to the urban core. Its plans were seen as 
an urban template and would position 
a store near Target, which has been in 
place at Midtovm for years. 
One of the plaintiffs said local big-box 

store opponents intended to make seek
ing a new permit a difBcult road. Grant 

FROM PAGE A1 

EMERGENCY 
Since then, three vacancies have been 

filled. Most recently, Judge Jill Pryor of 
Atlanta started work two weeks ago. On 
Friday, Games signed a new order de
claring the emergency over 
Friday's order suggested that the pub

lic will continue to see decisions from 
panels that include only one member of 
the court. 
Carnes explained that panels com

posed of fewer than two Eleventh Circuit 
judges that have had any appeals either 
oraUy argued or submitted to them for 
decision before Friday remain autho
rized to decide the cases. 
Federal law says that when federal 

appeals courts decide cases by three-
judge panels, at least two of the judges 
must be members of that particular ap
peals court. An exception includes the 
chief judge's ability to certify an "emer
gency." 
Although the Eleventh Circuit gener

ally does not assign judges firom outside 

RENDERING 

A Miami-Dade Circuit Court panel has sent the 
planned Midtown Miami Wal-Mart store back 
to the city for review. 

Stem, a Miami mortgage broker and 
radio personality who is the public face 
of Wal-Mart opposition, said his group 
would make sure the company faces 
resistance at every administrative step 
needed to obtain a special permit. 
"The system failed us once, and we 

want to remedy that because clearly the 
planning department cannot be tmsted," 
Stem said. 
One area of focus would be to get the 

city's urban design review board to send 
objections to the planning director and 
demand the developer address them be
fore getting a permit. 
In Febraary 2013, the board imani-

mously voted against the Wal-Mart proj
ect design. But Stern said its concerns 
were easily dismissed by the planning 
director because they were not listed in 
a report to the city staff. 

Eleazar David Melendez can be reached at 
(305)347-6651. 

ment based on conditions created by 
congressional actions such as the failure 
to fill judicial vacancies. 
The panel that heard that defendant's 

case said the court's circumstances 
qualified as an emergency. The panel 
reasoned that the "illness" example 
must refer to an extended iUness be
cause a sudden, temporary iUness of a 
judge designated to sit on a panel would 
be addressed by a separate rule that al
lows a panel majority to constitute a quo
rum. Given the statute contemplated the 
possibility of an emergency in the event 
of an extended illness of a single judge, 
the panel said, the extended shortage of 
judges facing the Eleventh Circuit, along 
with the heavy per-judge caseload of the 
court, must qualify as an emergency, too. 
An Alabama-based position on the 

court has been open for about a year, 
since Judge Joel Dubina took senior sta
tus last October The White House has 
not announced a nominee for that open
ing. 

Alyson M. Palmer reports for the Daily 
Report, an ALM affiliate of the Daily Business 
Review. 


